
A Biden plan would rein
in a century-old tax deferral 

on property sale gains.
Square Feet
By JOE GOSE

A s a real estate investor, Michael 
Clarke has learned how to roll earn-
ings from the sale of one property 

into the purchase of another to save on his 
tax bill.

Last year, Mr. Clarke sold a residential 
rental property that he had owned for de-
cades in suburban Washington for $700,000 
and used the proceeds to buy a $1.2 million 
Dollar General building in rural Virginia. 
Recently, he sold another long-owned rental 
home for $580,000 and rolled those proceeds 
into the purchase of a rental worth roughly 
$800,000.

Thanks to a 100-year-old provision in the 
tax code, Mr. Clarke did not have to pay tax-
es on the gains from the properties he sold.

Known as Section 1031, which covers a 
transaction that is commonly referred to as 
a like-kind exchange, the law provides real 
estate investors a tax deferral on the finan-
cial gain of a sale if they roll the proceeds 
directly into a similar investment property 
within 180 days. The rationale for the ben-
efit is that it promotes economic activity 
and that, by replacing one property with an-
other, investors are forgoing pocketing their 
underlying sales gains.

But the Biden administration wants to 
rein in Section 1031, arguing that it and other 
tax policies on its radar benefit the wealthy 
and not workers. The effort would generate 
$19.5 billion in tax revenue over 10 years, ac-
cording to the administration’s estimates, 
and help pay for its $1.8 trillion proposal 
to help American families attain a middle-
class lifestyle.

Under the Biden proposal, the deferral in 
any one year would be limited to gains of 
up to $500,000 for single taxpayers and $1 
million for married taxpayers. That would 
effectively gut like-kind exchanges and re-

duce the amount of transaction activity, real 
estate observers contend.

“This proposal definitely concerns me,” 
said Mr. Clarke, who has deferred his tax 
bill by conducting numerous like-kind ex-
changes over 30 years. “It would trap capi-
tal because people won’t want to sell, and 
that would harm the economy.”

A large contingent of real estate interests 
share Mr. Clarke’s apprehension. From 2010 
through 2020, like-kind exchanges accounted 
for 10 percent to 20 percent of all commercial 
real estate transactions, according to a study 
by David C. Ling, a real estate professor at the 
University of Florida, and Milena Petrova, an 
associate professor of real estate and finance 
at Syracuse University.

Not only has a flourishing niche in the real 
estate industry been built around like-kind 
exchanges, but the transactions also gen-
erate business for companies that provide 
insurance, title, inspection and other real 
estate services, supporters say. What is 
more, capital that is used to buy and fix up 

replacement assets as part of an exchange 
winds up in the pockets of tax collectors and 
laborers, they add.

Like-kind exchanges and related consum-
er spending could generate $7.8 billion in 
federal, state and local taxes in 2021, accord-
ing to a study by Ernst & Young. All told, the 
accounting and consulting firm concluded 
that Section 1031 could support as many as 
710,000 jobs that generate labor income of 
up to $34.4 billion this year.

“I find it ironic that we would constrain 
capital when we’re looking for ways to in-
vest in affordable housing, to reconfigure 
office space and to repurpose shopping 
centers,” said Hessam Nadji, president 
and chief executive of Marcus & Millichap, 
a commercial real estate brokerage that 
has a robust like-kind exchange business. 
“That’s the opposite of what we should be 
doing coming out of a pandemic.”

But opponents of Section 1031 maintain 
that it is obsolete. The government enacted 
the deferral mechanism in 1921 to fuel real 
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Michael Clarke, a real estate investor, was able to defer taxes on his gains under a provision allowing 
like-kind exchanges.

Investors Fear Losing a Prized Loophole
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estate transactions after tax rates had risen 
to 77 percent from 7 percent for top earn-
ers following World War I, said Steven M. 
Rosenthal, a senior fellow with the Urban-
Brookings Tax Policy Center, a nonprofit 
research organization in Washington.

At the time, capital gains were taxed as 
ordinary income, and the high rates had cre-
ated a “lock in” effect that discouraged in-
vestors from selling assets, said Mr. Rosen-
thal, who would prefer to see a full repeal of 
Section 1031 versus mere adjustments.

President Biden wants to roughly double 
today’s capital gains tax rate of 20 percent 
for earners of more than $1 million, but Mr. 
Rosenthal argues that a severe lock-in effect 
comparable to the one decades ago is unlike-
ly. In fact, another Biden proposal that would 
affect the value and taxation of inherited 
property would most likely encourage more 
transactions, he added.

“If I want to sell my IBM stock and buy 
AT&T stock, I have to pay taxes on that sale, 
even though I’m swapping one stock for 
another,” Mr. Rosenthal said. “Why do we 
favor real estate over other like-kind invest-
ments? At the end of the day, like-kind ex-
changes are disproportionately benefiting 
the wealthy versus the wage earner.”

Proponents counter that like-kind ex-
changes encourage reinvestment in com-
munities and that investors across a broad 
range of incomes use them. Examining 2010 
to 2020 transaction data, for example, Pro-

fessor Ling and Professor Petrova found 
that the median price of a like-kind ex-
change property was $575,000.

The use of the tax deferral mechanism 
also provides an opportunity to close the na-
tional wealth gap that the killing of George 
Floyd and the subsequent unrest have fo-
cused attention on, said William Brown, a 
founder of Springhill Real Estate Partners. 
The firm is a syndicator that pools like-kind 
exchange proceeds and money from small-
er investors to invest in apartments in the 
West and Northwest. In general, like-kind 

exchanges allow these investors to trade up 
from duplexes to fourplexes, and then from 
fourplexes into larger apartment communi-
ties, and so on, he said.

“More and more minorities want to be-
come real estate investors because they 
can see the benefit of building wealth and 
income,” said Mr. Brown, an African Amer-
ican and a past president of the National 
Association of Realtors. “Getting rid of the 
1031 exchange would hamper their ability to 
do that, because most investors cannot af-

ford to sell a property and then buy some-
thing else after paying taxes.”

Section 1031 also encourages the reuse 
of buildings because investors often focus 
on adding value to older properties that 
need work, said Karlin Conklin, a principal 
and co-president of Investors Management 
Group, another syndicator that invests in 
apartments. In 2017, Investors Management 
paid $19 million for a 136-apartment prop-
erty in suburban Portland, Ore., and plowed 
an additional $1.5 million into it to build a 
clubhouse and make other upgrades.

“We made it a far better apartment com-
munity in which to live and a far better 
building within the neighborhood,” said Ms. 
Conklin, who with her husband has person-
ally been investing in properties for more 
than 20 years. “Without exchanges, there’s 
going to be less money dedicated to improv-
ing older real estate stock that is in need of a 
capital infusion.”

The proposal to overhaul Section 1031 is 
nothing new — similar ideas have surfaced 
after presidential elections only to sink. In 
2017, however, the Trump-era tax cuts elimi-
nated exchanges of machinery, vehicles and 
other personal property from the provision.

In this congressional session, Democrats 
appear to be placing enormous emphasis on 
creating a fairer tax code along with invest-
ing in infrastructure and social programs, 
said Steve Wamhoff, director of federal tax 
policy at the Institute on Taxation and Eco-
nomic Policy, a nonprofit group in Washing-
ton that advocates equitable revenue-raising 
measures.

“We’re in an environment where it’s more 
likely that we’re going to raise taxes on the 
rich and take away some of the privileges 
they’ve enjoyed for many years under the 
tax code,” he said.

Lobbyists representing groups that sup-
port Section 1031, including real estate bro-
kers, investors, farmers and land trusts, 
are optimistic that they can illustrate why 
the benefits of like-kind exchanges outweigh 
Mr. Biden’s plan to alter them. Information 
they are sharing with lawmakers includes 
study findings from Professor Ling and Pro-
fessor Petrova that 88 percent of properties 
bought in like-kind exchanges are eventu-
ally sold in a taxable transaction.

“Section 1031 isn’t Democrat or Republi-
can — there are real estate owners in both 
parties that take advantage of it,” said Jona-
than Hipp, head of the U.S. Net Lease Group 
for Avison Young, a global commercial real 
estate brokerage. “There is a lot of hay to 
cut before this proposal gets through.”

STEFANI REYNOLDS FOR THE NEW YORK TIMES

President Biden has proposed overhauling Section 1031 to help pay for his plan to fund infrastructure 
projects and build up America’s middle class.
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As a real estate investor, Michael
Clarke has learned how to roll earnings
from the sale of one property into the
purchase of another to save on his tax
bill.

Last year, Mr. Clarke sold a resi-
dential rental property that he had
owned for decades in suburban Wash-
ington for $700,000 and used the pro-
ceeds to buy a $1.2 million Dollar Gen-
eral building in rural Virginia. Recently,
he sold another long-owned rental
home for $580,000 and rolled those
proceeds into the purchase of a rental
worth roughly $800,000.

Thanks to a 100-year-old provision in
the tax code, Mr. Clarke did not have to
pay taxes on the gains from the proper-
ties he sold.

Known as Section 1031, which covers
a transaction that is commonly referred
to as a like-kind exchange, the law
provides real estate investors a tax
deferral on the financial gain of a sale if
they roll the proceeds directly into a
similar investment property within 180
days. The rationale for the benefit is
that it promotes economic activity and
that, by replacing one property with
another, investors are forgoing pocket-
ing their underlying sales gains.

But the Biden administration wants
to rein in Section 1031, arguing that it
and other tax policies on its radar bene-
fit the wealthy and not workers. The
effort would generate $19.5 billion in tax
revenue over 10 years, according to the
administration’s estimates, and help
pay for its $1.8 trillion proposal to help
American families attain a middle-class
lifestyle.

Under the Biden proposal, the defer-
ral in any one year would be limited to
gains of up to $500,000 for single tax-
payers and $1 million for married tax-
payers. That would effectively gut
like-kind exchanges and reduce the
amount of transaction activity, real
estate observers contend.

“This proposal definitely concerns
me,” said Mr. Clarke, who has deferred
his tax bill by conducting numerous
like-kind exchanges over 30 years. “It
would trap capital because people won’t
want to sell, and that would harm the
economy.”

A large contingent of real estate
interests share Mr. Clarke’s apprehen-
sion. From 2010 through 2020, like-kind

exchanges accounted for 10 percent to
20 percent of all commercial real estate
transactions, according to a study by
David C. Ling, a real estate professor at
the University of Florida, and Milena
Petrova, an associate professor of real
estate and finance at Syracuse Univer-
sity.

Not only has a flourishing niche in
the real estate industry been built
around like-kind exchanges, but the
transactions also generate business for
companies that provide insurance, title,
inspection and other real estate serv-
ices, supporters say. What is more,
capital that is used to buy and fix up
replacement assets as part of an ex-
change winds up in the pockets of tax

collectors and laborers, they add.
Like-kind exchanges and related

consumer spending could generate $7.8
billion in federal, state and local taxes in
2021, according to a study by Ernst &
Young. All told, the accounting and
consulting firm concluded that Section
1031 could support as many as 710,000
jobs that generate labor income of up to
$34.4 billion this year.

“I find it ironic that we would con-
strain capital when we’re looking for
ways to invest in affordable housing, to
reconfigure office space and to repur-
pose shopping centers,” said Hessam
Nadji, president and chief executive of
Marcus & Millichap, a commercial real
estate brokerage that has a robust like-
kind exchange business. “That’s the
opposite of what we should be doing
coming out of a pandemic.”

But opponents of Section 1031 main-
tain that it is obsolete. The government
enacted the deferral mechanism in 1921
to fuel real estate transactions after tax
rates had risen to 77 percent from 7
percent for top earners following World
War I, said Steven M. Rosenthal, a sen-
ior fellow with the Urban-Brookings Tax
Policy Center, a nonprofit research
organization in Washington.

At the time, capital gains were taxed
as ordinary income, and the high rates
had created a “lock in” effect that dis-
couraged investors from selling assets,
said Mr. Rosenthal, who would prefer to

see a full repeal of Section 1031 versus
mere adjustments.

President Biden wants to roughly
double today’s capital gains tax rate of
20 percent for earners of more than $1
million, but Mr. Rosenthal argues that a
severe lock-in effect comparable to the
one decades ago is unlikely. In fact,
another Biden proposal that would
affect the value and taxation of inherited
property would most likely encourage
more transactions, he added.

“If I want to sell my IBM stock and
buy AT&T stock, I have to pay taxes on
that sale, even though I’m swapping one
stock for another,” Mr. Rosenthal said.
“Why do we favor real estate over other
like-kind investments? At the end of the
day, like-kind exchanges are dispropor-
tionately benefiting the wealthy versus
the wage earner.”

Proponents counter that like-kind
exchanges encourage reinvestment in
communities and that investors across a
broad range of incomes use them. Ex-
amining 2010 to 2020 transaction data,
for example, Professor Ling and Profes-
sor Petrova found that the median price
of a like-kind exchange property was
$575,000.

The use of the tax deferral mecha-
nism also provides an opportunity to
close the national wealth gap that the
killing of George Floyd and the subse-
quent unrest have focused attention on,
said William Brown, a founder of
Springhill Real Estate Partners. The
firm is a syndicator that pools like-kind
exchange proceeds and money from
smaller investors to invest in apart-
ments in the West and Northwest. In
general, like-kind exchanges allow these
investors to trade up from duplexes to
fourplexes, and then from fourplexes
into larger apartment communities, and
so on, he said.

“More and more minorities want to
become real estate investors because
they can see the benefit of building
wealth and income,” said Mr. Brown, an
African American and a past president
of the National Association of Realtors.
“Getting rid of the 1031 exchange would
hamper their ability to do that, because
most investors cannot afford to sell a
property and then buy something else
after paying taxes.”

Section 1031 also encourages the
reuse of buildings because investors
often focus on adding value to older
properties that need work, said Karlin
Conklin, a principal and co-president of
Investors Management Group, another
syndicator that invests in apartments.

In 2017, Investors Management paid $19
million for a 136-apartment property in
suburban Portland, Ore., and plowed an
additional $1.5 million into it to build a
clubhouse and make other upgrades.

“We made it a far better apartment
community in which to live and a far
better building within the neighbor-
hood,” said Ms. Conklin, who with her
husband has personally been investing
in properties for more than 20 years.
“Without exchanges, there’s going to be
less money dedicated to improving older
real estate stock that is in need of a
capital infusion.”

The proposal to overhaul Section 1031
is nothing new — similar ideas have
surfaced after presidential elections
only to sink. In 2017, however, the
Trump-era tax cuts eliminated ex-
changes of machinery, vehicles and
other personal property from the provi-
sion.

In this congressional session, Demo-
crats appear to be placing enormous
emphasis on creating a fairer tax code
along with investing in infrastructure
and social programs, said Steve
Wamhoff, director of federal tax policy
at the Institute on Taxation and Eco-
nomic Policy, a nonprofit group in Wash-
ington that advocates equitable reve-
nue-raising measures.

“We’re in an environment where it’s
more likely that we’re going to raise
taxes on the rich and take away some of
the privileges they’ve enjoyed for many
years under the tax code,” he said.

Lobbyists representing groups that
support Section 1031, including real
estate brokers, investors, farmers and
land trusts, are optimistic that they can
illustrate why the benefits of like-kind
exchanges outweigh Mr. Biden’s plan to
alter them. Information they are sharing
with lawmakers includes study findings
from Professor Ling and Professor
Petrova that 88 percent of properties
bought in like-kind exchanges are even-
tually sold in a taxable transaction.

“Section 1031 isn’t Democrat or Re-
publican — there are real estate owners
in both parties that take advantage of
it,” said Jonathan Hipp, head of the U.S.
Net Lease Group for Avison Young, a
global commercial real estate broker-
age. “There is a lot of hay to cut before
this proposal gets through.”

Investors Fear Losing a Prized Loophole
A Biden plan would rein in a century-old tax deferral on property sale gains.
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Michael Clarke, a real estate investor, was
able to defer taxes on his gains under a
provision allowing like-kind exchanges.
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$19.5B
Estimated tax revenue the Biden
plan would generate over 10 years.

RECENT SALE

$1.95 million
143 North Seventh Street (between
Bedford Avenue and Berry Street)
Brooklyn

Built in 1920, this four-story, 6,500-
square-foot building in Williamsburg
contains eight one-bedroom apart-
ments. The property had been in the
same family since at least 1970.
Buyer: 143 N 7th Street
Buyer’s Broker: Michael Sherman of
Baseline Real Estate Advisors
Seller: Z Port
Seller’s Broker: Marek Sobolewski of
Trademarko Realty

RECENT LEASE

$225/sq. ft. 
For ground floor; $55 for lower level
$720,000 approximate annual rent

901 Broadway (at East 20th Street)
Manhattan

Timothy Oulton, a British designer
and retailer of handcrafted furnish-
ings, has leased 7,170 square feet
on the ground floor and lower level of
this building in the Flatiron district
for 10 years as the location of its
new East Coast flagship store. The
exterior of the 1910 building has
landmark status, but McAlpine
Contracting will build a new retail
gallery for $1 million.
Tenant: Timothy Oulton
Tenant’s Broker: Robin Abrams of
Compass
Landlord: Karass Development
Landlord’s Broker: David Graff of
Compass

FOR SALE

$5.75 million
68 Middagh Street (between Hicks
and Henry Streets)
Brooklyn

This five-story building in Brooklyn
Heights has 11 apartments: two
studios and nine two-bedrooms, two
of which are vacant. It was built in
1900 and renovated this year.
Seller: Jonathan Holman
Brokers: Shaun Riney, Mike Sal-
vatico and Robbie Ferman of Marcus
& Millichap

KRISTEN BAYRAKDARIAN

Email: realprop@nytimes.com

Transactions

NYM AT MARCUS & MILLICHAP

MELANIE GREENE

MICHAEL SHERMAN

Lordstown Motors, an electric ve-
hicle start-up that aimed to revive
a shuttered General Motors fac-
tory in Ohio, said on Tuesday that
it did not have enough cash to
start commercial production of an
electric pickup truck and might
have to close its doors.

The company, which was once
held up as a savior by former
President Donald J. Trump, is now
being investigated by the Securi-
ties and Exchange Commission.
In a regulatory filing, Lordstown
said it will not be able to begin
“commercial scale production”
without raising more money from
investors and lenders.

Lordstown, one of about a doz-
en start-ups in the electric vehicle
space that have gone public by
merging with special purpose ac-
quisition companies, or SPACs,

added that there was “substantial
doubt regarding our ability to con-
tinue as a going concern” — a legal
phrase companies often use to
alert investors that they might not
survive. The company had $587
million in cash at the end of
March, down from more than $629
million at the end of last year.

The filing will probably in-
crease doubt about the viability of
businesses that have merged with
SPACs, which have been criticized
by some investors and analysts
for doing a shoddy job of vetting
the businesses they acquire.
Many of the SPAC deals in the
electric vehicle space have been

particularly precarious because it
takes a lot of expertise, money and
time to create an auto company
capable of mass-producing cars
and trucks.

Lordstown has been on shaky
ground for months. On Friday, the
company said the Nasdaq stock
exchange could delist its shares
because it was late in filing its
quarterly report with the S.E.C.
The company offered no explana-
tion for the delay, but it may have
been related to an accounting
change that securities regulators
imposed on companies that have
merged with SPACs.

Lordstown’s stock fell sharply
on Tuesday, closing down more
than 16 percent, to $11.22 a share.
It fell a bit more in extended trad-
ing.

The S.E.C. said this year that
warrants awarded in SPAC deals
had to be accounted for as debt or
a liability on a company’s balance

sheet. A warrant grants an invest-
or the right to buy shares at a pre-
set price. Before the accounting
change, most warrants were
treated as stock and not debt.

Lordstown, in its quarterly fil-
ing, reported a net loss in the val-
ue of its warrants of about $19 mil-
lion. The company also reported
$82 million in cash proceeds from
the exercise of warrants during
the quarter.

Just last month, the company
said it was on track to start pro-
duction in September, although it
said it would make only about
1,000 trucks by the end of the year
— half as many as it had originally
planned — if it was unable to raise
more money.

The company said it was con-
sidering issuing new stock or bor-
rowing money. “As we seek addi-
tional sources of financing, there
can be no assurance that such fi-
nancing would be available to us

on favorable terms or at all,” the
company’s filing said.

Lordstown also said it was re-
ducing its spending to conserve
the cash it has on hand, without
saying whether it might cut jobs.
Company representatives did not
respond to a request for comment.

The company was founded by
its chief executive, Steve Burns,
who previously headed another
electric vehicle business, Work-
horse Group.

Mr. Trump attacked G.M. for
closing the factory and demanded
that the automaker sell it to some-
one else. G.M. sold the plant to
Lordstown for just $20 million in
2019 and later lent the start-up $40
million. G.M. still owns 7.5 million
shares in Lordstown.

Lordstown became a publicly
traded company in October when
it merged with Diamond Peak
Holdings, a SPAC created by a for-

mer Goldman Sachs banker who
had no experience in the auto in-
dustry. The deal was completed in
just two months.

In its Tuesday filing, Lordstown
revealed that it had received two
subpoenas from the S.E.C. seek-
ing documents and information,
including about its deal with Dia-
mond Peak. The company said it
was cooperating with regulators.

Lordstown also said it restated
a portion of its 2020 annual report
after determining it had found
“material weaknesses” in its fi-
nancial reporting. The company
said it did not have enough em-
ployees with “appropriate techni-
cal accounting skills and knowl-
edge.”

The company said it was hiring
more skilled employees. But it
warned that it might not be “suc-
cessful in remediating the ma-
terial weaknesses.”

Lordstown Says It Can’t Afford to Start Producing Electric Pickup Trucks
By NEAL E. BOUDETTE

and MATTHEW GOLDSTEIN A company Trump
once praised shows
signs of not surviving.
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